STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS
W LLI AM STEVE LANG
Petiti oner,
VS. CASE NO. 93-3729
DEPARTMENT OF MANAGEMENT
SERVI CES, DI VI SI ON OF STATE
EMPLOYEES' | NSURANCE

Respondent .
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RECOMVENDED ORDER

On August 31, 1993, a formal administrative hearing was held in this case
in Clearwater, Florida, before J. Lawence Johnston, Hearing O ficer, Division
of Adm nistrative Hearings.

APPEARANCES

For Petitioner: WIIliam Steve Lang, pro se
2233 W | owbrook Mrive
Clearwater, Florida 34624

For Respondent: Augustus D. Aikens, Jr., Esquire
Depart ment of Managenent Services
2002 AOd St. Augustine Road, B-12
Tal | ahassee, Florida 32301-4876

STATEMENT OF THE | SSUE

The issue in this case is whether the Petitioner's health care expenses for
a condition diagnosed on August 26, 1992, should be covered under his state
enpl oyees' group health insurance, or whether coverage for the diagnosis should
be deni ed under the pre-existing conditions [imtation of the plan

PRELI M NARY STATEMENT

On or about April 22, 1993, the Respondent, the Departnent of Managenent
Services, Division of State Enployees' |Insurance (DSEl), notified the
Petitioner, WIlliam Steve Lang, that it was denying the Petitioner's claimunder
his state enpl oyees' group health insurance for health expenses relating to a
condi tion di agnosed on August 26, 1992, on the ground that they were for a pre-
exi sting condition not covered by the health insurance plan

The Petitioner requested formal adm nistrative proceedi ngs under Section
120.57, Fla. Stat. (Supp. 1992), and the nmatter was referred to the D vision of
Admi ni strative Hearings on July 1, 1993. By Notice of Hearing issued on August
2, 1993, final hearing was schedul ed for August 31, 1993, in C earwater,

Fl ori da.



At the final hearing, the Petitioner testified in his own behalf and called
one additional witness. He also had Petitioner's Exhibits 1 through 7 admtted
in evidence. The Respondent called one witness and had Respondent's Exhibits 1
through 5 admitted in evidence.

Neither party ordered the preparation of a transcript of the final hearing,
and the parties were given ten days in which to file proposed recomended
orders. Explicit rulings on the proposed findings of fact contained in the
parties' proposed recommended orders may be found in the attached Appendi x to
Reconmended Order, Case No. 93-3729

FI NDI NGS OF FACT

1. Before being hired by the University of South Florida (USF), St
Pet ersburg canpus, to start August 1, 1992, the Petitioner taught college in
Ceorgia. At his college in Georgia, the Petitioner was insured under a private
enpl oyee group health insurance policy and had the option, under the federa
Consol i dat ed Omi bus Budget Reconciliation Act (COBRA), to maintain coverage
under that insurance.

2. The Petitioner visited his new canpus on or about May 22 and June 28,
1992. While there in June, he filled out various personnel forms required in
advance of his start date. Possibly because the chief USF personnel officer at
the St. Petersburg canpus was on vacation, he was not told about the avail able
state enpl oyees' group health care plans or the requirenent that, if he wanted
to enroll in one before the next open enrollnment period, he had to select one of
within 31 days of his starting enpl oynent date.

3. The Petitioner started work, as schedul ed, on August 1, 1992. He first
pay check was dated August 21, 1992, and covered the two-week pay period from
July 28 through August 13, 1992. There were no deductions fromthe Petitioner's
pay for health insurance, as he had not enrolled in any state enpl oyees' group
heal th pl an

4. On August 20-21, 1992, the Petitioner participated in a new faculty
orientation program during which he becane aware of the state enpl oyees' group
health care plans and the requirenent that he enroll within 31 days of begi nning

enpl oyment if he wanted to enroll in one before the next open enroll ment period.
5. Before taking any steps to enroll in any of the state enpl oyees' group
health care options, the Petitioner took ill on or about August 24, 1993. Hs

synptons were new to him and included chest pain and rapid heart rate. The next
day, August 25, 1992, he went to see the chief personnel officer at USF, St
Petersburg, to discuss his options and enroll in one of them (At least by this
time, he had available for his review an informati onal brochure sunmarizing the
state enpl oyees' group health insurance plan.) He chose the state enpl oyees
group health insurance plan and enroll ed.

6. The personnel officer filled out the enrollment fornms for coverage to
begin Septenmber 1, 1993. 1In order to obtain a Septenber 1st effective date of
coverage, it was necessary to "triple deduct" enployee contributions towards the
i nsurance premiuns in the Petitioner's next pay check so that the prem umfor
coverage in Septenber would be paid. (Normal deductions out of Septenber's pay
checks would go to pay the prem uns for coverage in Qctober, 1992.)



7. The Petitioner discussed with the personnel officer whether it was
possible to get an earlier effective date by paying the first nonth's prem um by
personal check. The personnel officer advised himthat USF does not accept
personal checks for this purpose and that, in any event, no effective date
earlier than Septenber 1, 1992, could be obtained in this way.

8. The next day, August 26, 1992, the Petitioner went to see a physician
who was on the state enpl oyees' group health insurance preferred provider plan
for diagnosis and treatnment of his condition. Not surprisingly, since the
Petitioner had submitted his enroll ment forms through his personnel office only
the day before, the physician was unable to verify coverage, and the Petitioner
paid the fees for services out-of-pocket. He anticipated that he woul d be
rei mbursed by his new insurance, or that his out-of-pocket expenditures would
serve to fulfill, in whole or in part, the deductibles under his new insurance.

9. On or about Septenber 2, 1992, the Petitioner returned to his physician
for additional health care services in connection with his condition
(Utimately, it was determined that the Petitioner suffered frommnitral valve
prol apse and supraventricular tachycardia that was successfully treated with
beta bl ocker therapy.) The physician's office still could not verify insurance
coverage, and the Petitioner again paid the fee for services in cash. The
Petitioner discussed the situation with the USF, St. Petersburg, chief personnel
of ficer, and they decided that the information concerning the Petitioner's
enrol | ment had not been entered in the conputer system yet.

10. Later in Septenber, 1992, the Petitioner again returned to his
physician for additional health care services in connection with his condition
The physician's office still could not verify insurance coverage. At the very
end of Septenber, the Petitioner received an expl anation of benefits (EOB) from
Bl ue Cross Blue Shield (BCBS), the plan adm nistrator, indicating that the
Petitioner's contract of insurance could not be |ocated.

11. The Petitioner again went to discuss the matter with the USF, St
Pet ersburg, chief personnel officer. She sent DSElI a nenorandum with the
Petitioner's enrollment form attached, asking for verification that the
Petitioner's coverage was in effect. Meanwhile, the Petitioner decided to
post pone further health care services until he received a response from DSEI .

12. Later in Cctober, 1992, the Petitioner was advised by his physician's
office that verification of the Petitioner's coverage had been received. The
Petitioner returned to the physician's office for additional health care
services in connection with his condition on or about Cctober 9 and 19, 1992.

13. At approximately the end of Cctober, 1992, the Petitioner received an
ECB form from BCBS, dated Cctober 25, 1992, advising the Petitioner and his
physi ci an that BCBS needed and was awaiting verification, in the formof office
records and the history and physical, of the condition for which the Petitioner
was treated.

14. On or about Cctober 30, 1992, the Petitioner schedul ed an appoi nt nent
with the USF, St. Petersburg, chief personnel officer to discuss the
Petitioner's insurance options. Open enrollnent closed the next day, and the
Petitioner had to decide whether to keep his coverage or switch to a health
mai nt enance organi zati on, or seek coverage under his w fe's enpl oyee group
i nsurance coverage and possibly drop his own insurance. He chose to keep his
state enpl oyees' group health insurance.



15. In early Novenber, 1992, the Petitioner received another EOB formfrom
BCBS, dated Novenmber 4, 1992, advising the Petitioner and his physician that
BCBS still was waiting for additional information fromthe Petitioner's
physician's office in connection with the services provided on Septenber 2,

1992.

16. At the end of Decenber, 1992, the Petitioner received a statement from
his physician's office indicating that DSEl was denying all of the Petitioner's
clains as "pre-existing."

17. In pertinent part, the state enpl oyees' group health insurance plan
[ists under its "limtations":
For any accident or illness for which an

i nsured recei ved diagnostic treatnent or
received services within three-hundred and
sixty-five (365) consecutive days prior to
the effective date of coverage, no paynent
will be allowed for services related to such
accident or illness which is received during
the three hundred and sixty-five (365)
consecutive days subsequent to the effective
date of coverage; however, covered services
related to such accident or illness which are
recei ved after three hundred and sixty-five
(365) consecutive days of coverage are covered
by the Pl an.

A verbati mreproduction of this limtation is included in the informational
brochure which the Petitioner was provided and reviewed no | ater than August 25,
1992.

CONCLUSI ONS OF LAW
18. F. A C. Rule 60P-2.004(1) provides:

The effective date of coverage requested by

t he enpl oyi ng agency for enroll ment or changes
in coverage in the Health Plan by an enpl oyee
shal | always be the first day of a nonth,
subject to the foll ow ng:

(a) Subject to the requirenments of subsection
(2), the requested effective date shall be no
later than the first day of the nonth for
which a full nonth's prem um may be deducted
usi ng singl e deducti ons based upon the

enpl oyee's signature date on the New Enrollee
or Change of Information form

(b) The requested effective date shall be no
earlier than the first day of the nmonth

foll owi ng the enpl oyee's signature date on
the New Enroll ee or Change of Information



form however, in no case shall such effective
date be prior to or on the enployee's
enpl oynment date.

Under this rule, the earliest effective date the Petitioner could have received
for coverage under the state enpl oyees' group health insurance plan was
Sept enber 1, 1992.

19. Under the limtations of the plan, the Petitioner would not be covered
for his August 26, 1993, diagnosis until Septenmber 1, 1993.

20. The Petitioner has conpl ai ned about various things in connection wth
his experiences with the state enpl oyees' group health insurance plan, DSEl and
BCBS. These conplaints include the all eged deficient nethod of notification to
enpl oyees that their coverage is in effect and all eged del ays, beyond all eged
BCBS policy guidelines, in notifying the Petitioner that his clains were being
denied. He apparently hopes that these conplaints will support an argunent that
his clainms should be paid, but they do not.

21. The Petitioner also clains that, had he been tinmely notified that he
was not covered, he could have taken other steps to secure coverage, such as
extend coverage under his previous private enployees' group health insurance
policy under the terns of COBRA, switch to a health maintenance organi zation, or
seek coverage under his wife's enpl oyee group insurance coverage. Essentially,
he is arguing that DSElI shoul d be estopped from denyi ng coverage.

22. The Petitioner's estoppel argunent fails for at |east one essential
reason. The facts indicate that the essential reason why the Petitioner nade
| ess-than-opti mum deci sions with regard to his health insurance coverage was
that he (and, apparently, his physician) did not conprehend the pre-existing
conditions limtation of the state enpl oyees' group health insurance plan
Thr oughout the fall of 1992, he seened to be operating under the assunption
that, once it was verified that coverage was effective, his clains would be
paid. Only sone tinme after he received notification in Decenber, 1992, that
DSEl was denying his clainms under the pre-existing conditions limtation did the
Petitioner begin to focus his efforts on getting an earlier effective date of
coverage established. The Petitioner has not clainmed, nor is there any
evi dence, that DSEl nade mi srepresentations that sonehow msled the Petitioner
regarding the pre-existing conditions limtation

RECOMVENDATI ON

Based on the foregoi ng Findings of Fact and Concl usions of Law, it is
recomended that the Respondent, the Departnment of Minagenent Services, Division
of State Enpl oyees' Insurance, enter a final order denying the Petitioner's
cl ai ns.



RECOMVENDED t his 24th day of Septenber, 1993, in Tall ahassee, Fl orida.

J. LAVRENCE JOHNSTON

Hearing Oficer

Di vision of Admi nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
(904) 488-9675

Filed with the derk of the
Di vision of Adm nistrative Hearings
this 24th day of Septenber, 1993.

APPENDI X TO RECOVWENDED ORDER, CASE NO 93-3729

To conply with the requirenments of Section 120.59(2), Fla. Stat. (1991),
the following rulings are made on the parties' proposed findings of fact:

Petitioner's Proposed Findings of Fact.
Legal Argunent 1
Under st andi ng

1. Accepted as to the earlier treatnent, and incorporated; rejected as to
the later treatnent.

2. Rejected as not proven and contrary to the facts found. (Both the
"turn-around” and the insurance card provided this information. It also could
have been verified by DSEl on tel ephone or witten request.)

3. Accepted and incor porat ed.

4. Accepted that the information was di ssem nated, but subordi nate and
unnecessary. Rejected that DSEl "discounted" it.

5. Rejected that the provider "paid partial clains.” Qherw se, accepted
and incorporated to the extent not subordinate or unnecessary. (Once basic
coverage was verified, the provider processed the clains, but the provider nmade
no determ nation as to the pre-existing conditions limtation, nor did the
provi der have any authority to do so.)

6. Rejected as not proven that none of the information was "avail able to
new enpl oyees." (Sone is distributed to new enpl oyees, and sone is available in
personnel offices upon request.)

7. Accepted but subordinate to facts contrary to those found. (It was not
proven and was not found that the triple deduction occurred during the first two
weeks of August. She may have neant to say Septenber.)

8. Accepted but subordi nate and unnecessary. (The term "perfornance date"
i s anbi guous.)

Consi derati on
1.-2. Rejected as not proven and contrary to facts found. (Enrollnment was

ef fective Septenber 1, 1992, as requested by the Petitioner. The Petitioner was
unable to verify the enrollnment date until October, 1992. The Petitioner got



coverage effective Septenber 1, 1992, subject to the plan's pre-existing
conditions limtation (among others), a concept the Petitioner never fully
under st ood.

Per f or mance

1. Rejected as not proven and contrary to facts found. See above.

2. Rejected as not proven and contrary to facts found. (The first clains
were paid in cash, to be applied to the deductible. The EOB dated Cctober 25,
1992, first raised the question of the pre-existing conditions linmtation by
requesting verification of the condition being treated on Septenber 18, 1992.)
Al so, subordi nate and unnecessary.

3. Accepted but subordi nate and unnecessary. (The provider is not
aut hori zed to approve clainms and was assuni ng coverage w thout considering the
pre-existing conditions limtation.)

4. Accepted (for a Septenmber 1, 1992, effective date) and incorporated.

Legal Argunent 2

(The Petitioner's argunment, that the DSEl defense is "nute,"” falls on deaf
ears.)

1.-2. Rejected as not proven. (The typed formwas not placed in
evi dence.) Al so, subordinate and unnecessary.

3. Accepted but subordinate and unnecessary.

4. Rejected as not proven. (The typed formwas not placed in evidence.)
Al so, subordi nate and unnecessary.

5. Rejected as not proven. Al so, anbiguous, subordinate and unnecessary.

Legal Argunent 3

1. Rejected as not proven. Also, subordinate and unnecessary.

2. Cunul ative. See above.

3. Accepted but subordinate to facts contrary to those found, and
unnecessary. (The provider has no authority to determ ne clains and obviously,
like the Petitioner, did not have a full conprehension of the pre-existing
conditions limtation in the state plan.)

4. Rejected as not proven and contrary to the greater weight of the
evi dence.

5. Cunul ative. See above.

6. Rejected as not proven and contrary to the greater weight of the
evidence. As to a.), USF policies interfered with the operation of the
i nsurance programin that respect; as to b.), cumul ative.

7. Cunul ative. See above.

Respondent' s Proposed Fi ndi ngs of Fact.

1. Rejected as contrary to facts found. (The start date was August 1
1992.)

2.-7. Accepted and incorporated to the extent not subordinate or
unnecessary.



COPI ES FURNI SHED:

WIlliam Steve Lang
2233 WI | owbrook Drive
Clearwater, Florida 34624

Augustus D. Aikens, Jr., Esquire
Depart ment of Managenent Services
2002 AOd St. Augustine Road, B-12
Tal | ahassee, Florida 32301-4876

W liamLindner, Secretary

Depart ment of Managenent Services
Kni ght Buil ding, Suite 307

Koger Executive Center

2737 Centerview Drive

Tal | ahassee, Florida 32399-0950

Ceneral Counsel

Depart ment of Managenent Services
Kni ght Buil ding, Suite 309

Koger Executive Center

2737 Centerview Drive

Tal | ahassee, Florida 32399-0950

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submit to the Departnent of Managenent Services
witten exceptions to this Recommended Order. Al agencies allow each party at
| east ten days in which to submit witten exceptions. Sone agencies allow a

| arger period within which to submt witten exceptions. You should consult

wi th the Departnment of Managenent Services concerning its rules on the deadline
for filing exceptions to this Recommended O der



